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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
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          NO. 43974 
 
          Twin Falls County Case No.  
          CR-2009-11109 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has McRoberts failed to show any basis for reversal of the district court’s order 
denying his untimely Rule 35 motion for reduction of sentence? 
 
 
McRoberts Has Failed To Show Any Basis For Reversal Of The District Court’s Order 
Denying His Untimely Rule 35 Motion 
 
 McRoberts pled guilty to felony injury to a child (amended from lewd conduct with 
a minor under 16) and, on May 17, 2010, the district court imposed a unified sentence 
of 10 years, with three years fixed, suspended the sentence, and placed McRoberts on 
supervised probation for five years.  (R., pp.14-15, 72-75, 91-112.)  McRoberts 
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subsequently violated his probation and the district court continued him on supervised 
probation.  (R., pp.159-82.)  After McRoberts violated his probation a second time, the 
district court revoked probation, ordered the underlying sentence executed, and 
retained jurisdiction.  (R., pp.207-12.)  Following the period of retained jurisdiction, the 
district court once again suspended McRoberts’ sentence and placed him on supervised 
probation for three years.  (R., pp.217-38.)  McRoberts subsequently violated his 
probation a third time, and, on December 8, 2015, the district court revoked his 
probation and ordered executed a reduced sentence of 10 years, with one year fixed.  
(R., pp.264-68.)  Thirty-four days later, on January 11, 2016, McRoberts filed an 
untimely Rule 35 motion for a reduction of sentence.  (R., pp.269-71.)  The district court 
denied the motion as untimely.  (R., pp.274-77.)  McRoberts filed a notice of appeal 
timely only from the district court’s order denying his Rule 35 motion.  (R., pp.278-82.)   
“Mindful that his Rule 35 motion was not timely filed,” McRoberts nevertheless 
asserts that the district court abused its discretion by denying his Rule 35 motion for a 
reduction of sentence because “he filed an affidavit informing the court that he is able to 
participate in treatment at Terry Reilly’s SANE Solutions office in Boise.”  (Appellant’s 
brief, pp.2-3.)  McRoberts has failed to show any basis for reversal of the district court’s 
order denying his untimely Rule 35 motion.   
Idaho Criminal Rule 35 vests the trial court with jurisdiction to consider and act 
upon a motion to reduce a sentence that is filed within 14 days after the entry of an 
order revoking probation unless that motion is to reduce an illegal sentence.  I.C.R. 35.  
The 14-day filing limit is a jurisdictional limit on the authority of the trial court to consider 
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a timely motion for reduction of sentence.  State v. Sutton, 113 Idaho 832, 833, 748 
P.2d 416, 417 (Ct. App. 1987).   
McRoberts filed his Rule 35 motion for a reduction of sentence 34 days after the 
district court entered its order revoking probation.  (R., pp.264, 269.)  As acknowledged 
by McRoberts, his motion was not timely filed.  (Appellant’s brief, p.3.)  Because 
McRoberts’ Rule 35 motion for a reduction of sentence was filed more than 14 days 
after the entry of the order revoking probation, the district court lacked jurisdiction to 
consider it.  The district court’s order denying McRoberts’ untimely Rule 35 motion must 
therefore be affirmed.       
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
denying McRoberts’ untimely Rule 35 motion for a reduction of sentence. 
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